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Expedited Delivery 

Re: “Voice of the Times” Commentary Page in Anchorage Daily News 
Complaint of Jean Paal, MUR #5537 

Dear Mr. Norton, 

The above-referenced complaint was filed with the Commission September 11,2004, and 
received by the Anchorage Daily News (“Daily News”) October 5,2004. It alleges that the Daily 
News violated federal law governing campaign contributions and expenditures (the Federal Election 
Campaign Act of 1971, as amended, 2 U.S.C. 89431 et seq., hereinafter, the “Act”), and 
corresponding regulations of the Federal Elections Commission (“FEC”), 1 1 C.F.R. $9 100.1 et seq., 
by regularly publishing in its opiniodeditorial (“op-ed”) section a half-page of news, editorials and 
commentary known as ‘The Voice of the Times.” Specifically, the complaint alleges election law 
violations arising from advocacy in the Voice of the Times concerning the current U.S. Senate race. As 
noted in more detail below, the Daily News has violated no laws or regulations, and the FEC has no 
jurisdiction to proceed further with any investigation of the paper. 

The Daily News is concerned about the propriety of any government investigation into the 
content of what a newspaper is printing, and into the paper’s motivation, editorial decision-making 
process, financial considerations and other factors informing its choice of what appears in its pages. 
Any such investigation, if permissible at all, must be highly restricted. At the same time, the Daily 
News respects the need for vigorous enforcement of laws ensuring the integrity of political campaigns, 
and the need for community confidence in both our nation’s electoral processes and news 
organizations. With these competing considerations in mind, and without waiving the right to object to 
more intrusive investigation, the Daily News wishes to cooperate with the FEC’s inquiry by providing 
the following response. 

The complaint also names VECO Corporation (sic, VECO International Co., hereinafter, 
“VECO”) and its CEO, Bill Allen, who are responsible for the content of the “Voice of the Times.” It 
is clear that the complainant’s real grievance is with them. This response is filed on behalf of the Daily 
News only. It appears, however, that a determination that the Daily News is not violating federal law 
by publishing the Voice of the Times would be dispositive of the complaints against VECO and Mr. 
Allen. 

The Applicable Legal Test 

The Act prohibits any corporation from making any contribution or expenditure in connection 
with a Federal election. 2 U.S.C. 441 b(a), and imposes reporting requirements for independent 
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expenditures by individuals. The Act and regulations define the terms “contribution” and 
“expenditure” to include any direct or indirect payment or “anything of value,” for the purpose of 
influencing a Federal election, but exempt any cost “incurred in covering or carrying a news story, 
commentary or editorial by any broadcasting station . . ., newspaper, magazine, or other periodical 
publication . . . unless the facility is owned or controlled by any political party, political committee, or 
candidate.” 2 U.S.C. §431(9)(B)(i), 11 CFR 100.73 (not a contribution) and 100.132 (not an 
expenditure) (hereinafter collectively referred to as the “press exemption”). 

Thus, courts and the FEC have concluded that three factors must be present for the press 
exemption to apply: 

First, the entity engaging in the activity must be a press entity as described 
by the Act and Commission regulations. See Advisory Opinions 2003-34,20o0- 
13, 1998-17, 199648, 199641, 1996-16 and advisory opinions cited therein. 
Second, an application of the press exemption depends upon the two-part 
framework presented in Reader’s Digest Association v. FEC, 509 F.Supp. 1210, 
1215 (S.D.N.Y. 1981): (1) Whether the press is owned or controlled by a political 
party, political action committee, or candidate; and (2) Whether the press entity is 
acting as a press entity in conducting the activity at issue (Le., whether the entity is 
acting in its “legitimate press function”). See also FEC v. Phillips Publishing, 517 
F. Supp. 1308, 1312-1313 (D.D.C. 1981); Advisory Opinions 2000-13, 1996-48, and 
1982-44. 

Advisory Opinion (“AO”) 2004-07. (In re: MTVNiacom) The legislative history of the “press 
exemption” shows that Congress intended to protect First Amendment values with respect to campaign 
coverage: 

D]t is not the intent of the Congress in the present legislation to limit or 
burden in any way the first amendment freedoms of the press and of association. 
Thus [the exemption] assures the unfettered right of the newspapers, TV networks, 
and other media to cover and comment on political campaigns. 

H.R.Rep. No. 93-1239,93d Cong., 26 Sess. at 4 (1974). While this exemption “does not afford 
carte blanche” to ignore FECA’s provisions, cf. McConnell v. FEC, 540 U.S. 93; 124 S. Ct. 619, 
697; 157 L. Ed. 2d 491 (2003), it is generally construed broadly to avoid improper interference with 
First Amendment rights of the press and public. Phillips, 517 F.Supp. at 1312. 

To Avoid Infrineine First Amendment Rights. The Government’s Investigation Here Must Be 
Very Limited 

At least with respect to the complaint against the Daily News, the FEC’s subject matter 
jurisdiction in this matter is limited to determining whether the Anchorage Daily News is a “press 
entity” and whether, on its face, the press exemption applies to the Voice of the Times feature regularly 
carried on the editorial pages of the Daily News. 

All of us have an interest in protecting First Amendment values by being vigilant against 
unwarranted government investigations of news media and political expression presented by them. 
The Daily News, like media organizations of every stripe, has a more particularized interest in seeing 
that those who are given space in the newspaper’s op-ed pages are not, by virtue of appearing there as 
commentators, subjected to government investigations about their motivations, political preferences, 
and financial arrangements. 
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The complainant may wish the FEC to investigate further, to explore any possible connection 
between the Voice of the Times commentators and political candidates or parties, or to scrutinize the 
details of financial arrangements between VECO and the Daily News, or to probe the motivations of 
VECO and its employees with respect to election-related commentary. However, “conjecture that a 
violation may have occurred” cannot justify an investigation. 

“Mere ‘official curiosity’ will not suffice as the basis for FEC 
investigations, as it might in [other agencies].” MNPL (Federal Election 
Commission v. Machinists Non-Partisan Political League, 210 U.S. App. D.C. 
267,655 F.2d 380 (D.C. Cir. 1981)) at 388, and the Supreme Court has warned 
that “the power of compulsory process (must) be carefully circumscribed when the 
investigative process tends to impinge on such highly sensitive areas of freedom of 
speech or press, freedom of political association, and freedom of communication of 
ideas.” Sweezy v. New Hampshire, 354 U.S. 234,245,77 S.Ct. 1203, 1209, 1 
L.Ed.2d 13 1 1 (1957). . . . 

Phillips, supra, 5 17 F.Supp. at 13 14. Compare MUR 53 15 (In re: Wal-Mart Stores, Inc.) (“Dismissal 
. . . is dictated by the statute and the constraints we face under the Constitution. The Commission 
should declare that a story - no matter how complimentary, critical, or ‘political’ and without reference 
to motive, intent, or publisher’s viability - published in a periodical, is protected by the press 
exemption and therefore is not an expenditure under the Act. It only could become an expenditure if the 
periodical is owned or controlled by a political party, political committee, or candidate.”) 

The Facts 

For purposes of this response, the Daily News accepts that the assertions set out in the “Facts” 
section and in Exhibit A to the complaint (republished from the Daily News) are accurate. The 
Anchorage Daily News is the leading newspaper in Alaska. Since it began in 1946, the Daily News 
has been widely recognized for its outstanding journalism (twice receiving the Pulitzer Prize- the 
Pulitzer Foundation’s Gold Medal for Meritorious Public Service), and has provided a vigorous, 
independent editorial voice. For most of the years since, our community and state enjoyed the benefit 
of competition between two major daily newspapers in Anchorage, the Daily News and the Anchorage 
Times (the “Times”). The Times was owned for over 50 years by the same individual, its editor and 
publisher, Robert Atwood. In December, 1989, Mr. Atwood sold his newspaper to Bill Allen, 
principal owner and CEO of an oilfield services and construction company, VECO International, Inc. 
Mr. Allen published the Times for over two years, until 1992, when he folded the paper and sold most 
of its assets to the Daily News. 

Through the years they competed, the Daily News and Times often offered widely different 
views about political, environmental, cultural and other issues affecting Anchorage and Alaska. When 
the Times folded in 1992, the Daily News agreed with Mr. Allen to devise a unique institution in 
American journalism by devoting half a page in the Daily News’ oped section to a feature that would 
allow a continuing presentation of commentary by the publisher of the now-defunct Times. 
Specifically, the Daily News and former Times’ publisher agreed that Allen, through this featwe that 
came to be known as the “Voice of the Times,” could publish a half page of editorials, opinion pieces, 
columns, letters to the editor, cartoons, photographs, comments on the news, comments on news 
coverage, syndicated features, and other contents typically found on editorial oped pages, without 
editorial control or interference by the Daily News. 
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The Voice of the Times has been published by the Daily News, as described above, as a daily 
feature in the Daily News continuously since 1992. Copies of illustrative examples of the Voice of the 
Times commentary are provided as Attachment A to this response. The complaint alleges that the Voice 
of the Times exists as “paid space” in the Daily News. For reasons noted above, government inquiry 
into the financial arrangements between the Daily News and VECO and/or Mr. Allen is inappropriate, 
given the prima facie application of the press exemption. Nonetheless, and without waiving objections 
in this regard, the Daily News notes that it does not charge VECO or Mr. Allen for the space used for 
this commentary, as it would charge an advertiser. It does at this time require the former Times 
publisher to pay the direct costs associated with publishing the Voice of the Times. See Sexton Aff. 
(Even assuming, arguendo, that the Voice of the Times were distributed through “paid space,” it 
would make no difference in the outcome here, given the unique circumstances of the publication of 
this regular commentary feature.) 

Discussion and Analysis 

The Daily News appreciates the complainant’s frustration and unhappiness over what she 
perceives as a consistent pattern of biased opinion and commentary by those responsible for the 
content of the Voice of the Times. Strong differences over the Times’ opinions, commentary and 
news coverage gave rise to the Daily News in the first place, fueled it’s challenge to the Times’ 
dominance for decades, and continued to characterize the competition between these publications after 
the Daily News became the larger paper. While the Daily News often disagrees with much of what is 
presented in the Voice of the Times, and accepts, wguendu, complainant’s characterization of election- 
related content in the Voice of the Times, it stands by its commitment to provide a vehicle for 
presenting the views of the last Anchorage Times publisher. 

Is this a “business arrangement?” Yes. The Daily News has business arrangements with 
reporters, freelancers, wire services, syndicates, advertisers and others, that enable it to assemble the 
high quality news product it delivers each day. One hallmark of the Voice of the Times arrangement is 
undeniably the degree of control that the Daily News exercises over the content of the Voice of the 
Times-virtually none. But this is itself an important editorial judgment exercised by the Daily News. 
In the rest of the paper, the Daily News presents a wide range of viewpoints, from across the political 
spectrum, some of which may mirror views presented by the Voice of the Times. The Daily News can 
pick and choose - or reject - this content for any reason, including considerations of taste, bias, and 
balance. Exercising this kind of discretion with respect to the Voice of the Times is incompatible with 
preserving its truly independent editorial voice. 

Consideration of the Three Factors Relevant to the Press Exemption Reauires Dismissal of 
This Comdaint 

The complainant acknowledges that the Daily News is a press entity. See ulsu, accompanying 
affidavit of Daily News publisher Michael Sexton (“Sexton M.”). Given this, no further inquiry 
concerning this factor is necessary, or appropriate. 

The complaint alleges that the Voice of the Times is not itself a press entity, implicitly 
acknowledging that if it were, the press exemption could apply to it. This confuses the issue. Few, if 
any, of the commentators listed in Ex. A to the complaint would be “press entities”-indeed, the Voice 
of the Times alone among this group of former governors, community activists, scholars, and 
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interested citizens would most likely qualify.’ Whether the exemption applies here depends upon 
whether the Daily News is a “press entity,” not whether VECO or Bill Allen is. And, as noted below, 
it depends further on whether the Daily News is acting as a press entity when it publishes the news, 
editorials and commentary contained in the Voice of the Times on its op-ed pages, not whether the 
authors of the Voice of the Times are acting as a press entity in creating this feature for publication in 
the Daily News. 

b. No Ownershb or Control BY Candidate. Party or Political Committee 

The Daily News is not owned or controlled by any candidate, party or political committee. See 
Sexton Aff. This is all the FEC needs to know with respect to this factor. 

Arguably, the FEC might have jurisdiction to ascertain whether VECO and/or Mr. Allen 
constitute a political committee, or are controlled by, or coordinating their activities in producing the 
Voice of the Times with, a candidate, political party or political campaign to take improper advantage 
of the unique form of access they have to the Daily News. If so, this inquiry would need to be limited 
to confirming these threshold questions insofar as they may be relevant to determining subject matter 
jurisdiction. 

Even if this inquiry revealed some improper connection between VECO and/or Mr. Allen and a 
candidate, party or political committee, it would not mean that the Daily News is violating the Act or 
FEC regulations by publishing the Voice of the Times. At most, it might mean that VECO or Mr. 
Allen are violating the law by paying the cost of preparing and distributing the Voice of the Times. put 
no evidence has been provided or even alleged that the corporate author of the Voice of the Times, or 
Mr. Allen, are owned or controlled by a particular candidate, party, or political committee. The fact that 
those associated with the Voice of the Times have made political contributions and expenditures 
permitted by law, or support or oppose particular candidates, does not disqualify them from 
expressing their views through commentary published in the Daily News, or subject them to 
government investigation for expressing their views, any more than any of the numerous other 
commentators listed in Exhibit A of the complaint should be disqualified or investigated depending on 
whether they have supported or opposed political candidates, as is their right. This feature has 
appeared regularly in the Daily News for over 10 years, and clearly does not exist solely to support or 
oppose a particular candidate, or political candidacies generally. However accurate the complainant’s 
analysis of the Voice of the Times’ content, the Daily News is loathe to support government , 
investigation of the political connections of commentators the newspaper has chosen to express 
themselves in its pages. 

~~~ 

This is a legal question, and the answer is not clear. The Supreme Court has stated that corporate publications 
are not automatically exempt from the statutory prohibition on corporate and labor union expenditures in connection with 
Federal elections under the press exemption, and that instead, the court must look at all the relevant factors concerning 
the publication at issue, including its form, continuity, production by a regular staff, distribution to a regular readership, 
etc. Federal Election Commission v. Massachusetts Citizens for Life, 479 U.S. 238,250-25 1 (1986). Given its origins, 
the nature and consistency of its format, the regularity of its daily publication to the general public for over 10 years, and 
the fact that corporations and unions can publish newsletters or other media that qualify as “press entities,” the Voice of 
the Times may well qualify. This question, and its answer, however, are irrelevant. The Daily News is a press entity; it 
is carrying the commentary in question as part of its normal press functions. 
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c. The Daily News Is Acting In Its Legtimate Press Function In Publishing the Voice of the 
Times Commentarv 

For purposes of considering a complaint against the Daily News, the FEC must analyze the 
“activity at issue” as the publication of the Voice of the Times feature by the Anchorage Daily News, 
not the activities of Mr. Allen and VECO leading up to it. There can be no dispute that on its face, the 
Voice of the Times feature published daily as part of the Daily News’ op-ed pages constitutes news, 
editorials and commentary. On its face, it clearly falls with the “media exemption.” The complainant 
argues, though, that the FEC must treat this commentary as nothing more than paid advertising placed 
by an entity seeking to influence a particular federal election. To do so would require the Commission 
to look beyond the Daily News’ op-ed pages, and inquire into the motivations, political affiliations and 
activities, and financial arrangements of the authors of this commentary. This is an impermissible 
exercise. 

The press exemption assumes that third parties will provide commentary that is published or 
broadcast by press entities, and federal law does not dictate the financial relationship between the press 
and its commentators. In A 0  1998-17, the FEC determined that providing free time on a cable TV 
station was not a prohibited in-kind contribution because the Commission “viewed the proposed 
activity as falling with the category of commentary, which includes the concept of guest commentary.” 
See also, A 0  1982-44 (In re: DNC, RNC) (Given that the press exemption already includes the term 
“editorial,” which applies specifically to the (newspaper’s) point of view, “in the opinion of the 
Commission, “commentary” was intended to allow third persons access to the media to discuss 
issues.”) Compare, A 0  2004-30 (In re: Citizens United), in which a 501(c)(4) non-profit corporation 
wished to buy access to media (including television time) to air a film about a candidate the group 
opposed. 

The situation here differs from that in A 0  2004.30, where the FEC found that the content 
provided by the corporation was not entitled to the press exemption in part because the company there 
did not regularly produce such content and pay to have it published or broadcast. In this case Mr. 
Allen and his corporation have produced content in the form of the Voice of the Times daily for over 
ten years, often including items of the kind objected to by complainant here, and have paid to have it 
published. In this regard, the observation of the federal court in PhiZZips is particularly instructive here: 
“Clearly further investigation would be warranted if (the publication at issue there) had not been in 
existence for over 10 years but rather had been established for the sole purpose of supporting or 
opposing a candidate, or if the FEC had some evidence linking (the publication) with a political 
organization or candidate.” Id. Here, the Voice of the Times has been in existence for over 10 years, 
and no one contends that it was established for the sole purpose of supporting or opposing a candidate. 

Complainant’s Reliance On the C-SPAN Case Is Misplaced 

The complaint alleges that the Daily News does not exercise control over the content of the 
Voice of the Times, and that this is “a requirement for communications to fall under the press 
exemption of a press entity,” citing A 0  1996-48 (In re: NCSC, C-SPAN). Her reliance on the C- 
SPAN opinion is misplaced. The FEC in that case addressed specific facts presented by the National 
Cable Satellite Corporation (NCSC) in requesting an FEC advisory opinion concerning specific 
proposed campaign-related programming by NCSC’s C-SPAN networks. In particular, C-SPAN 
planned to air materials produced by the candidates themselves, including election advocacy materials. 
The Commission’s opinion said this was not a problem. It observed that NCSC would “retain control 
over the context “in which the materials produced by the candidates would be presented. (emphasis 
added) Specifically, it said that it was permissible under the press exemption to present even “election 
advocacy messages” prepared by candidates or campaign committees, so long as it was in the context 
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of news, editorials or commentary. It did not say that NCSC must retain control over the content of 
the candidate’s material. Presumably the question of whether a candidate or campaign controlled the 
context goes to the statutory requirement that the press entity not be “owned or controlled, in whole or 
in part, by any political party, political committee, or candidate.” The opinion notes that “neither the 
campaign committees nor the candidates would have the ability to determine when or how their election 
advocacy messages are presented to the (public).” 

The FEC’s limited role here, consistent with the First Amendment and the Act, is to venfy that 
the election-related expression is presented in a context that, on its face, brings it within the press 
exemption. The government’s role is not to police the content of this political expression, nor is it 
proper to require the press to police the content of political views expressed by third party 
commentators presented in its oped pages. 

The material that Ms. Paal complains is intended to influence a Federal election is presented in 
the Voice of the Times in the context of news, editorials and commentary. More to the point with 
respect to an FEC complaint against the Daily News, the Daily News presents the Voice of the Times 
in a specific context (including a separate masthead, identifying the publisher and editors responsible 
for this feature) that makes it clear that this commentary reflects and preserves an independent editorial 
voice. And while this is not necessary, the Daily News takes afbnative steps to ensure that readers 
do not conclude that publication of this material by it constitutes an endorsement of the views 
expressed in the Voice of the Times. See, e.g., Attachment A hereto, containing representative 
samples of the Voice of the Times, all containing the legend “The Voice of the Times does not 
represent the views of the Anchorage Daily News. It is published under an arrangement to preserve 
the separate editorial voice of the former Anchorage Times.” 

The Daily News believes that Ms. Paal’s complaint against VECO and Mr. Allen is without 
merit, but acknowledges that it is not frivolous, compare A 0  1980-90 (In re: Atlantic Richfield) 
(943 1(9)(B)( 1) news story exemption not intended to encompass communications produced by a 
corporation and provided to news organization); A 0  1987-8 (In re: U.S. News & World Report, and 
American International Group (“AIG”)) (no violation arising from AIG’s corporate sponsorship of 
election-related news coverage and related media productions by news magazine, given U.S. News 
maintenance of absolute editorial objectivity and independence, and responsibility for costs of 
production, and based on assumptions that that the insurance corporation would have no control over 
or participation in production, no control over content, no right to select candidates to be featured and 
no say in timing and scheduling matters). Application of the press exemption usually turns on whether 
an activity is typically performed by a press entity, A 0  2004-07, and eligibility for the press exemption 
can tum on “considerations of form.” A 0  2004-30 (In re: Citizens United) (interpreting press 
exemption in analogous context of 2 U.S.C. 434(f)(3)(B)(i), electioneering communications: ‘:Indeed, 
the very act of paying a broadcaster to air a documentary on television, rather than receiving 
compensation from a broadcaster, is one of the “considerations of form” that can help distinguish an 
electioneering communication from exempted media activity.”) However, for the reasons noted above, 
the circumstances here are different. 

Conclusion 

The Daily News is not violating the law. It is not making any prohibited campaign contribution 
or expenditure by publishing the Voice of the Times. The Daily News has assumed in good faith that 
Mr. Allen and VECO are not violating campaign laws, either, by their publication of Voice of the 
Times. If the FEC determines that the portions of their commentary aimed at influencing elections are 
legally actionable as violations of federal election laws, the Daily News will respect this determination 
and proceed accordingly. For reasons noted above, the Daily News has no reason to believe this is the 
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case. And, absent such a determination, the Daily News intends to continue honoring its commitment 
to present the Voice of the Times to its readers as an independent editorial voice. 

ADN could contractually limit the Voice of the Times’ right to publish commentaries intended 
to influence elections. To date, it has made the judgment that the benefits of preserving a truly 
independent editorial voice through its arrangement with the former publisher of the Anchorage Times 
outweigh the dangers of abuses and excesses inherent in allowing VECO the near-complete freedom it 
has to provide commentary in the Daily News’ op-ed pages. Whether this judgment is to be revisited, 
or second-guessed, is a decision that can only be made by the Daily News, without insistence or 
pressure from the government. 

Confidentiality 

FEC regulations afford limited confidentiality to those accused of violating election laws, to 
protect them from embarrassment arising from publicity during the investigation phase. This 
protection can be waived. 2 USC 437g(a)(4)(B) and 437g(a)( 12). The complaint and this response 
address serious issues of importance to Daily News readers. Many readers may be offended and upset 
by what appears in the Voice of the Times - as well as by other content that appears from time to time 
in other parts of the paper. The Daily News would rather not go behind closed doors to justify 
protecting freedom of expression for divergent and unpopular views. We believe the credibility and 
integrity of the paper are best served by waiving any confidentiality protections af5orded by the statute. 

DJM/jd 
cc: Michael Sexton, Publisher, Anchorage Daily News 

W.P. Dougherty, Editor, Anchorage Daily News 



Affidavit of Michael Sexton 
In SUDDO rtof 

Anchorage Dd v News Response to 

STATE OF ALASKA 1 

THIRD JUDICIAL DISTRICI’ 1 
) ss. 

Michael Sexton, upon oath, states as follows: 

1. I am the publisher of the Anchorage Daily News (“Daily News”). I have personal 
knowledge of the matters set forth herein, including knowledge acquired from others reporting to 
me in the course of their duties with the Daily News. 

2. :The Daily News is a newspaper of general circulation, published daily in 
Anchorage, Alaska. The Daily News is the leading newspaper in the state, and has often 
received recognition for its outstanding news coverage, editorials and commentary, including 
two Pulitzer prizes - both times the Gold Medal for Meritorious Public Service. The Daily 
News is owned by Anchorage Daily News, Inc., an Alaska corporation, which in turn is owned 
by The McClatchy Company. Neither the Daily News nor its parent company is owned or 
controlled by any candidate, political party, or political action committee. 

3. I have reviewed the complaint in the above-referenced matter, and the response 
being filed by the Daily News. The factual assertions, specifically including those in the section 
of the response labeled “Facts” are accurate, to the best of my knowledge, information and 
belief. 

Dated at Anchorage, Alaska, this /5 day of October, 2004. 

- -  
Michael Sexton 

Subscribed and sworn to before me this15 day of October, 2004. 



Attachment A 

1. Editorial pages (pages B-12 and B-13) from October 15,2004, Anchorage 
Daily News, including The Voice of the Times (upper half of page B-13). 

2. Copies of randomly selected illustrative Voice of the Times pages, 
including : 

a) December4,1992 
b) May 23,1995 
c) April 1,2001 
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